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460, 121 Pac. 340. See Abbott v. Omaha Smelting, etc., Co., 4 Neb. 416. 
But this gives to the contract an effect which no one intended it to have. 
This doctrine has been justly limited to those who have knowingly 
made themselves parties to the assumption of corporate powers, or have 
been guilty of negligence in not knowing of the use of their names in 
connection with such. Stafford Nat. Bank v. Palmer, 47 Conn. 443; Fay 
v. Noble, 7 Cush. (Mass.) 189. See Wechselberg v. Flour City Nat'l Bank 
(C. C. A.), 64 Fed. 90. And, further, even though it be found as a fact that 
one promoter authorized his associates, or others, to hold him out as 
personally responsible, the additional inquiry is necessary whether or 
not the credit was extended on the faith of his being personally re- 
sponsible, unless he was a partner in fact. Bailey v. Macaulay, 13 Q. B. 
815. See Thompson v. First Nat. Bank, ill U. S. 529. 537. Accordingly, 
the mere participation in the signing and filing of articles of incorpora- 
tion does not render a party liable for debts contracted by any of his 
associates who, without authority express or implied, assumes the right 
to act as the agent of the abortive corporation and contracts debts as such, 
even though he act in the name of the corporation. Farmers' State Bank 
v. Kuchs, 163 Mo. App # . 606, 147 S. W. 862; Stafford Nat. Bank v. 
Palmer, supra. And the mere announcement that several persons are 
acting together to organize a corporation does not justify the inference 
that one has authorized the others to pledge his credit in furtherance 
of their purpose. Reynell v. Lewis, 15 M. & W. 517. Thus, the reason- 
able conclusion is that when an association omits to take the necessary 
steps to perfect its organization as a corporation, the members are not, 
ex vi termini, partners. Wood v. Argyll, 6 Man. & G. 928; Fay v. Noble, 
supra. See Arnold v. Conklin, 96 111. App. 373. The first cases on the 
subject held the opposite view. Holmes v. Higgins, 1 B. & C. 74; Lucas 
v. Beach, 1 Man. & G. 417. But they were soon overruled. Ex parte 
Capper, 1 Sim. (N. S.) 178. 

This doctrine does not necessarily work injustice on the creditors of 
such organizations; because in all cases at least those who authorize 
the debts in question are liable under rules of positive law applicable 
to the transaction under investigation, without reference to the at- 
tempted incorporation. Rutherford v. Hill, 22 Ore. 218, 29 Pac. 546, 29 
Am. St. Rep. 596, 17 L. R. A. 549; Wood v. Argyll, supra. See 13 Mich. 
Law Rev. 271, 273. 

There are cases which seem to be directly in conflict with this rule; 
but, it will be observed, that in these cases the promoters were engaged 
in a joint venture which under ordinary circumstances would make them 
liable as partners. Tuccillo v. Pittelli, 127 N. Y. Supp. 314; Harrill v. 
Davis, supra. Here, creditors, believing themselves to be dealing with 
the agents of a corporation, are not estopped to deny the existence of 
a corporation, and may sue the promoters as partners. Harrill v. Davis, 
supra. See Guckert v. Hacke, 159 Pa. St. 303, 28 Atl. 249. To justify the 
principal case, its decision may be placed under the ruling of this class 
of cases. 

Reai; Property— Fixtures— What Constitutes.— The defendant leased 
a theatre for a term of years and equipped it with furnishings specially 
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adapted in shape and color to fit a building of such nature. Upon the 
termination of the lease and a removal of the equipment by the lessee, 
the lessor of the theatre sued to recover the value of such equipment, 
on the ground that they became real fixtures by being annexed to the 
realty with a view to the purpose for which the realty was employed. 
Held, the plaintiff cannot recover. Pollard v. Alaska Theatre Co. 
(Wash.), 1G1 Pac. 48. See Notes, p. 391. 

Unfair Competition — Descriptive Words — Secondary Meaning. — The 
plaintiff brought this suit to enjoin the use of the name "Toasted Corn 
Flakes," which it claimed had acquired a secondary meaning in the 
public mind by being associated with one of plaintiff's products. The 
name was used on packages essentially different from those used by 
the plaintiff, and used with no intention to defraud. Held, the injunction 
is refused. Kellogg Toasted Corn Flake Co. v. Quaker Oats Co., 235 Fed. 
057. See NOTES, p. 395. 

Waste— Cutting Timber — Liability of Tenant by the Curtesy. — The 
defendant cut and sold timber from the estate of which he was tenant 
by the curtesy in order to make some needed repairs and improvements 
on the estate. The plaintiffs brought an action to recover the value of 
the timber sold, alleging that such acts constituted waste. Held, the 
defendant has not committed waste. Fleming et al. v. Sexton (N. C), 
90 S. E. 247. 

The old common law was very careful to see that the inheritance was 
not injured while the land was in the possession of a life tenant, and, 
therefore, no life tenant was permitted to cut more timber than was 
necessary for estovers. 4 Bracton, De Legibus Angu-B 607. And even 
timber cut for this purpose could not be sold or exchanged. See Lee v. 
Alston, 1 Ves., Jr. 78. It was also waste for one to convert wooded land 
into arable land; because such an act not only changed the course of 
husbandry but the evidence of the estate. 2 Blackstone, Comm. 282. 
And the same is true where one changes one species of edifice into an- 
other, even though the value of the building is enhanced by the con- 
version. Cole v. Green, 1 Lev. 309. 

On account of the existence in this country of large tracts of wooded 
land whose value is often increased by being cleared, the common law 
doctrine regarding waste has been greatly modified in this respect. It 
may be stated, as a general rule, that it is never waste to cut timber 
from land, unless the reversion is permanently injured thereby. 1 
Washburn, Real Prop., p. 108; Sayers v. Hoskinson, 110 Pa. St. 473, 1 
Atl. 308. There is no presumption that the cutting of timber will in- 
jure the land; but inquiry is made as to the actual effect upon the 
particular estate in question. King v. Miller, 99 N. C. 583, 6 S. E. 660. 
This rule applies as well to tenants by act of the law — as tenants in 
dower and by the curtesy— as to tenants by acts of the parties. Owen v. 
Hyde, 6 Yerg. (Tenn.) 334, 27 Am. Dec. 467. And it seems clear that 
if a tenant by act of the parties becomes possessed of land valuable 
chiefly because of the timber, and habitually utilized for that purpose, 
he can also cut timber from this land, for such is the presumed inten- 



